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DECLARATION
OF COVENANTS, CONDITIONS, AND RESTRICTIONS
OF
AMERICANA TOWNHOMES

THIS DECLARATION is made and entered into this /77 day
of s fEL#1945, by Memphis Development Corporation, a Colorado
Corporation, hereinafter referred to as "Declarant.”

WITNESSETH:

WHEREAS, Declarant is the owner of that certain real
property in the County of Arapahoe, State of Colorado, which is
described on Exhibit A attached hereto and irncorporated herein by
this reference; and

WHEREAS, the above-described property shall be subject
to a certain Master Declaration of Covenants, Conditions and
Restrictions of Americana, recorded or to be recorded in the
office of the Clerk and Recotder of the County of Arapahoe, State
of Colorado, as the same may be amended from time to time, and
the covenants, conditions, restrictions, reservations, easements,
rights-of-way, obligations, 1liabilities, charges, and other
provisions set forth therein; and

WHEREAS, Declarant desires to subject and place upon the
above-described property additional covenants, conditions,
restrictions, easements, reservatiohs, rights-of-way, obliga-
tions, liabilities and other charges set forth herein for the
purpose of protecting the value and desirability of said property
and for the purpose of furthering a plan for the improvement,
sale and ownership of said property, to the end that a harmonious
and attractive development of said property may be accomplished
and the health, comfort, safety, convenience and general welfare
of the Declarant, its successors and assigns in said property, or
-any portion thereof, promoted and safeguarded,

NOW, THEREFORE, Declarant hereby declares that all of
the properties described above shall be held, sold, and conveyed
subject to the following covenants, conditions, restkrictions,
easements, rights-of-way, obligations, 1iabilities, charges and
other provisions set forth herein, which ékewfot,ﬁhe purpose of
protecting the value and desirability of, and Wwhich shall run
with, the above-described property and be binding on all parties
having any right, title, or interest in the _above-described
property or any part thereof, their heirs, personal representa-

tives, successors, and assigns, and shall inure to the benefit of
each owner thereof.
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ARTICLE 1
DEFINITIONS

Section 1. "peclaration" shall mean and refer to this
Declaration of Covenants, Conditions and Restrictions, as the
same may be amended from time to time.

Section 2. "Master Declaration” shall mean and refer to
a certain Master Declaration of. Covenants, Conditions and
Restrictions of Americana, recorded or to be recorded in the
office of the Clerk and Recorder of the Couiity of Arapahoe, State
of Colorado, as the same may be amefided from time to time.

Section 3. "Association” shall mean and refer to
Americana Townhome  Association, Inc., a Colorado non-profit
corporation, its successors and assigns. The Association shall
act by and through its Board of Directors and officers.

Section 4. "Master Association” shall mean and refer to
Americana Master Association, -Inc., its successors and assigns.
The Master Association shall act by and through its Board of
Directors and officers.

Section 5. "Owner" shall mean and refer to the record
owner, whether one or more persons oOr entities, of fee simple
title to any Lot which is a part of the Properties, including
contract sellers, but excluding those having such interest fmerely
as security for the performance of an obligation.

Section 6. "Properties" shall mean and refer to that
certain real property described on Exhibit A hereto .and such

additions thereto as may hereafter be brought within the juris-
diction of the Association.

‘ Section 7. "Common Area".shall,meén and refer to all
property (including the improvements thereto) . owned by the
Association for the common use and enjoyment of the Owners. The
Common Area to be owned by the Association at . the time of the
conveyance of the first Lot is described on Exhibit B attached
hereto and incorporated herein by this reference.

Section 8. "Lot" shall mean and, refer to any separate
lettered or numbered lot or plot of Yand shown upoh any recorded
subdivision map of the Properties or any portion thereof; as the
same may be amended from time to time, with the exception of the
Common Area and any public streets, but rogether Wwith all

appurtenances and improvements now or hereafter thereon.

Section 9. "Declarant® shall mean and refer to Memphis
Development Corporation, a Colorado Corporation, its sSuccessors
and assigns, if such successQrs oOr assigns should acquire more
tnan one undeveloped Lot from the Declarant for the purpose of
development.
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Section 10. "Member" shall mean and refet to edch OwhHet
of a Lot that is subject to assessment heteuhdet: membetship ih
the Association shall be appurtenant to, and may Hot be separated
trom, ownership of a Lot.

Section 11. varchitectirdl cotittol committee" shall
mean and refer to the committee appointed by Declaraht or By the
Board of Directors of the Master Assoclatlon, as provided ih the
Master Declaration.

Section 12. "First Mortdade" shall teai and trefer to
any unpaid and outstanding notkddde, deed ofF trust or othet
security instrument recorded in the recokds of the office of the
Clerk and Recorder of Arapalide Coliiity; colorado;, having priority
of record over all other recotded liefis ekcept thdse dovekithehtdl
liens made superior by statute (sich 4s deflerdl ad valore#h tax
liens and special assessients}. npirst Moktdade;" Eor Ppurposes
of Article IV, Section il ahd, with kespect td notice of cahcell-
ation or subtantial modification of certain iisurdnce bolicles,
to Article V, Sectioii 3 hereof, shall alse medh and refer to ahy
executory land sales contract wherein tHe Administrator of
Veterans Affairs, an Officet Of tle United states SF Aterlcad is
the seller, whether such cohtract is recotded oF Hot, and whether
such contract is ownhed by the sald Administrator or has been
assigned by the said adiinistrator ahnd 1is owhed by e
Administrator's assignee, Or a reficte assidnee, and ‘the 14nd
records in the Office of Ythe cletrk and Recorder of Arapahoe
County, Colorado show the said Adiinistrator as having the recotrd
title to the Lot.

Section 13. "First Mortdadee" shall fhean and refer to
any person nailed as a mortdadee of beneficiaty uider any First
Mortgage (including, for purposes of Article IV, Sectish 11 and,
with respect to notice of cancellation o sibtahtial modification
of certain insurance policies;, ko Article V, Sectioh 3 hereok,
the Administrator of Veterahs Affairs, an 'Offlcek of ‘the B ived
States of America, and his assidns ﬁﬂdet ANy ‘executor Land sales
contract wherein the said Adfinistrator i fdentified a8 'the
seller, whether such contract is Pecorded or Mot awd thee land
records of the Clerk and Recorder oOf Arapahide county, ‘Colorade
show the said Administrator as Having the Yecord title to the
Lot), or any successor to the interes OF aMy SUch Perdoh Whder
such First Mortgage.

Section 14. npownhoie® Shall Wean and refer to a
residential dwelling unit constructed Upsh any Lot.
o ARPEICLE IX L
PROPERTY RIGHTS IN THE COMMON AREA

 seckish 1. ‘Ouners' Bikehents of Bhjoviient. subject ro
the provisions of Section 2 of this Article, every Owher shall
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have.a nonexclusive right and easemeht of ehjoyment in ahd to the
Common Area and such ecasement _shall be apputtenant to and shall
pass with the title to evetry Lot.

Section 2. Extent of OwWnets' Easements. ‘the rights and
easements of enhjoyment —teated hereby shall be subject tb the
following:

ta) The tright of the Assoclatlon; 1h actotrdance
with its Articles and Bylaws, to bottow fiohey Eot the putpose of
improving the Common Area and; with wrltteh consent bf the
Members entitled to vote two-thitds (2/3) of the votes of each
class of membekship, to motrtdade sald propetty as secutlty For
any such loan: and

(b) tThe ridght of the Associatioh to take such
steps as are reasonably necessaty to protect the Common Area
against foreclosute; ahd

tc) The ridght of the Asdoclation to profiulgate and
publish rules and regulations which pach Member shall strictly
comply with, ihcluding, but hot 1imited to, the tright of the
Associatioh to establish redasonable chatdes and/or admission Fees
For the use of any recreational Facilitles; 1E any, jocated bh
the Common Area; and

(d) the right of the assoclation, as provided In
its Articles and Bylaws; to suspend the voting ridhts and the
right to the use of recreation Facilitles, 1f any, within the
Common Area, of a Metber For any period during which any assess-
ment against his Lot retalns unpaid and, ¥or a period hot to
exceed sixty (60) days, For any intraction of its published tules
and regqulations; and

(e) fThe right of the hesociation to dedicate or
transfer all or any part of the Cotitioh Area to any publlc agency,
authority, or utility For such purposes and subject to such
conditions as hay be agreed to by the Methbers, provided that no
cuch dedication or transfer shall be efFective uhless Elrst
approved in writing by the Metbers entitled to vote two-thirds
(2/3) of the votes of each class of tembarehip hereunder, and
unless written wnotice of the proposed agreenent and  actlion
thereunder is sent ‘to every Membar at least thirty (30) days in
advance of any action taken, Notwithatanding the foredoing, the
granting of permits, licenses and easetents Por public weiiitles,
roads and/or Eor ‘other purposes reagonably necessary or useful
for the proper Maintenance or operation of the Ptb?@ttiés shall
?o§ be‘feemed a bramsfer withih the teaning of this Subsectioh
(e)y an

(E) ‘he right of ‘the Agwociation, throwgh its
Board of Directoers, to enter into, pake, perform or enforce
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contracts, licenses and agreements, including but not limited to
Lhe acceptance or granting ol easements and/or crights-of-way, for
the use, by Owners, other persons; their family members, guests
and invitees, of real property for pedestrian and vehicular
access, ingress and egress to and fcom the Properties, or any
portion thereof. Such agreements shall be upon such terms and
conditions as agreed to by the Board of Directors of the Associa-
tion, which may include provisions by which the Association
covenants and agrees that {t shall pay part or all of the costs
and expenses of maintaining and repairing such real property, and
the improvements thereto and thereon, and any such costs shall be
treated by the Association as common expenses pursuant to Acrticle
IV hereof; and

{g) The right of the Association to close or limit
th» use of the Common Area while maintaining, repairing and
making replacements in the Common Area.

Section 3. Delegation of Use. Any Owner may delegate,
in accorvdance with the Bylaws, his tight of enjoyment to the
Common Area and facilities to the members of his family, his
tenants, or contract purchasers who reside on his Lot.

Section 4. Payment of Taxes or insurance by Mortgagees.
First Mortgagees of Lots shall have the right, jointly or singlLy,
to pay taxes or other charges or asgessments which are in default
and which may or have become a lien against the Common Area and
may pay overdue premiums on hazard insurance policies or secure
new hazard insurance coverage oOn the lapse of a policy for the
Common Area, or the Lot which secures said First Mortgage LE the
policy therefor is held by the Association, and any First
Mortgagees making any such payment shall be owed immediate
reimbursement thervefor from the Association.

ARTICLE III
MEMBERSHIP AND VOTING RIGHTS

Section 1. Membership. Every owner of a Lot which is
subject to assessment hereunder shall be a Member of the Associa-
tion. Membership shall be appurtenant to and may not be
separated from ownership of any Lot.

Section 2. Class of Membership. The Association shall
have two classes of voting membership.

Class A, Class A Members shall be all Owners, with the
exception of Declarant, and shall be entitled to one vote for
each Lot owned. When more than one person holds an fnterest in
any Lot, all such persons shall be Members, and the vote for such
Lot shall be exercised as they determine, but in no event shall
more than one vote be cast with respect to any such Lot.

IF
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Class B. The Class B Member (s} shall be Declarant and
shali be entitled to three (3) votes for each Lot owned which is
neither leased, nor rented, nor otherwise occupied as a resi-
dence. Leasing, renting, oOr allowing entry for residential
occupancy shall terminate the Declarant's weighted voting
advantage in relation to any Lot so leased, rented, or occupied
as a residence, and will 1limit Declarant in relation to any such
Lots to the same voting rights as a Class A Member. The Class B
membearship shall cease and be converted to Class A membership on
the happening of any of the following events, whichever occurs
carliest:

(a) when the total votes outstanding in the Class
A membership equal the total votes outstanding in the Class B
membership; oOf

(b) on that date which is five (5) years after the
date of recording of this Declaration in the office of the Clerk
and Recorder of Arapahoe County, Colorado; or

(c) in the event that there is neither any new
unit construction initiated nor evidence of any continuing
construction, within the Properties, for a continuous period of
six (6) months.

ARTICLE IV
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation
of Assessments. Each Owner of any Lot, including Declarant, by

acceptance of a deed therefor, whether or not it shall be so
expressed in such deed, is deemed to covenant and agree to pay to
the Association: (1) annual assessments Ol charges, (2) special
assessments and (3) reconstruction assessments, such assessments
to be established and collected as hereinafter provided. The
snnual, special and reconstruction assessments, together with
interest, late charges, costs, and reasonable attorney's fees,
shall be a charge on the land and shall be a continuing lien upon
the Lot against which each such assessment is made. The lien may
ve enforced by foreclosure of the defaulting Owner's Lot by the
Association in like manner as a mortgage on real property. In
any such foreclosure the Owner shall be required to pay the costs
and expenses of such proceedings, including reasonable attorney's
fees. The Board of Directors or managing agent of the Associa-
tion may prepare a written notice setting forth the amount of
such unpaid indebtedness, the name of the Owner of the Lot and a
description of the Lot. Such a notice shall be signed by one of
the Board of Directors or by the managing agent of the Associa-
tion and may be recorded in the office of the Clerk and Recorder
of the County of Arapahoe, Colorado. The lien for each unpaid
assessment attaches to each Lot at the beginning of each
assessment period and shall continue to be a lien against such

-6-
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Lot until paid. The costs and expenses for filing any notice of
lien shall be added to the assessment for the Lot against which
it is filed and collected as part and parcel thereof. Each
assessment, together with interest, late charges, costs, and
reasonable attorney's fees, shall also be the personal obligation
of the person who was the Owner of such Lot at the time when the
assessment became due. The personal obligation for delinquent
assessments shall not pass to such Owner's successors in title
unless expressly assumed by them. The Agsociation's lien on a Lot
for assessment shall be superior to any homestead exemption now
or hereafter provided by the laws of the State of Colorado or any
exemption now or hereafter provided by the laws of the United
States. The acceptance of a deed to land subject to this
Declaration shall constitute a waiver of the homestead and any
other exemption as against said assessment lien.

Section 2. Purpose of Assessments. The assessments
levied by the Association shall be used exclusively to promote
the recreation, health, safety and welfare of the residents of
the Properties, for all of those purposes and activities which
may be required of the Association or which the Association may
be empowered to pursue pursuant to this Declaration, the Articles
of Incorporation or Bylaws of the Association, including without
limitation maintaining the exteriors of the structures located on
Lots, as more fully provided in Article VIII of this Declaration,
and providing for blanket hazard insurance coverage on the
structures located on each Lot, as more fully provided in Article
v Section 2 hereof, and for the improvement and maintenance of
the Common Area.

Section 3. Maximum Annual Assessment.

(a) Until commencement of the second annual
assessments pgriod, the maximum annual assessment per Lot shall be
Seven Hundred TwO pDollars ($702-00) ($58.50 per month}),

subject to the rate of assessment on Lots owned by Declarant as
more fully provided in Section 7 of this Article 1IV.

(b} Effective with commencement of the second and
each subsequent annual assessment period, the maximum annual
assessment against each Lot shall be increased effective each
annual assessment year in conformance with the rise, if any, of
the Consumer Price Index published by the ¥.S. Department of
Labor, Washington, D.C., for All Items and Major Group Figures
for All Urban Consumers (1967 = 100), for the one (l) year period
ending with the preceding month of July; this annual increase in
the maximum annual assessment shall occur automatically upon the
commencement of each annual assessment year without the necessity
of any action being taken with respect thereto by the Associa-
tion. In the event the aforesaid Consumer Price Index is not
published, for whatever reason, then the increase in the maximum
annual assessment, as provided herein, shall be calculated by
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using a substantially comparable index designated by the Board of
pirectors of the Association.

{c) Effective with commencement of the second and
each subsequent annual assessment period, the maximum annual
assessment may be increased above that established by the
Consumer Price Index formula by a vote of the Members for the
next succeeding annual agssessment year and at the end of each
such annual assessment period, for each succeeding annual
assessment year, provided that any such increase shall have the
assent of two-thirds (2/3) of each class of Members who are
voting in person or by proxy, at a meeting duly called for this
purpose, written notice of which shall be sent to all Members not
less than 30 days nor more than 60 days in advance of such
meeting setting forth the purpose therefor.

(d) The Board of Directors of the Association may,
at any time and from time to time, after consideration of the
projected maintenance costs and the other financial needs of the
Association, fix the actual assessment against each Lot at an
amount less than the maximum; provided, however, that Declarant
shall have no obligation for any shortfall in assessments, as
more fully provided in Section 7 of this Article IV, during any
such annual assessment period in which less than the maximum
assessment is levied by the Association, unless the Association
obtains the written approval of peclarant prior to levying such
lesser assessment. In the event the Board of Directors of the
Association determines, at any time and from time to time, during
any annual assessment period in which the Association shall have
levied an assessment in an amount less than the maximum, that the
rate of assessment then in effect is less than may be necessary
to adegquately furd all maintenance costs and other financial
needs of the Association, then the Board of Directors of the
Association may increase the actual assessment against each Lot,
upon written notification thereof to each Owner, to an amount not
in excess of the maximum annual assessment for that annual
assessment period.

(e} The limitations contained in this Section 3
shall not apply to any change in the maximum, actual and basis of
the assessments undertaken as an incident to a merger Or
consolidation in which the Association is authorized to partici-
pate under its Articles of Incorporation.

() The Association ghall maintain an adequate
reserve fund out of the annual assessments for the maintenance,
repair and replacement of those elements of the Common Area that
must be maintained, repaired or replaced on a periodic basis.

Section 4. Special Assessments. In addition to the
annual and reconstruction assessments authorized in this Article
IV, the Association may levy, in any assessment Yyear, a special
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assessment applicable to that year only, for the purpose of
defraying, in whole or in part, the cost of any construction,
reconstruction, repair, or replacement of a capital improvement
upon the Common Area, including fixtures and personal property
related thereto, or for the funding of any operating deficit
incurred by the Association. Any such assessment shall have the
assent of two-thirds (2/3) of the votes of each class of Members
who are voting in person oOr by proxy at a meeting duly called for
this purpose, and shall be set equally against each Lot, subject
to the rate of assessment on Lots owned by Declarant as more
fully provided in Section 7 of this Article IV.

Section 5. Notice and Quorum for Any Action Authorized
Under Sections 3 and 4. Written notice of any meeting called for
the purpose of taking any action authorized under Sections 3 or 4
of this Article shall be sent to all Members not Less than 30
days or more than 60 days in advance of the meeting. At the
first such meeting called, the presence of Members or of proxies
entitled to cast sixty percent (60%) of all the votes of each
class of membership shall constitute a quorum. If the required
quorum is not present, another meeting may be called subject to
the same notice requirement, and the required quorum at the
subsequent meeting shall be one-half (1/2) of the required quorum
at the preceding meeting. No such subsequent meeting shall be
held more than 60 days following the preceding meeting.

Section 6. Reconstruction Agsessments. In addition to
the annual and special assessments authorize n this Article 1V,
the Association may levy, in any assessment Yyear during which
insurance proceeds are insufficient to repair or reconstruct any
damaged or destroyed residences which are covered by a policy of
property insurance carried by the Association, reconstruction
assessments for the purpose of repair or reconstruction of such
damaged or destroyed residences. All such reconstruction
assessments shall be equal to the amount by which the cost of
repair or reconstruction of such residence(s) exceeds the sum of
the insurance proceeds awarded for the damage oOrC destruction
thereof and shall be set equally against each Lot, subject to the
rate of assessment on Lots owned by Declarant as more fully
provided in gection 7 of this Article IV. Such reconstruction
assessments shall be due and payable as provided by resolution of
the Board of Directors, but not sooner than thirty (30) days
after written notice hereof.

Section 7. Rate of Assessment. Annual, special and
reconstruction assessments shall be fixed at a uniform rate for
all Lots sufficient to meet the expected needs of the Associa-
tion; provided, however, that notwithstanding anything to the
contrary contained in this Declaration, the rate of annual,
special and reconstruction asessments set for the Lots owned by
Declarant which are neither leased, rented, nor otherwise
occupied as a residence, shall be fixed at one-quarter (1/4) of
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the assessment rate for the other Lots; and further provided,
however, that in the event that, prior to the termination of the
Class B membership, assessments for annual common expenses,
exclusive of those amounts necessary for an adequate reserve fund
and for working funds, fail to equal or exceed the actual
expenses incurred by the Association during any particular annual
assessment period because of such partial Declarant assessment,
then Declarant shall pay a sufficient amount, up to the amount of
full parity on such assessments, to the Association to meet any
such shortfall so long as: (a) written notice must be given by
the Association to the Declarant within sixty (60) days following
the termination of the then-current fiscal Yyear of the
Association at the time of the termination of the Class B
membership, but in no event more than one (1) year following the
termination of such Class B membership, and (b) Declarant shall
have no obligation for any such shortfall caused by expenditures
for capital improvements or by any decrease in assessments,
including without limitation the levying of any assessment in an
amount less than the maximum for any annual assessment period,
unless the same has previously been approved in writing by
Declarant. At the time any Lot owned by Declarant is leased,
rented, or occupied as a residence, that Lot shall be assessed at
the same rate as those Lots which are not owned by the
Declarant. In the event there is more than one "peclarant," as
defined in this Declaration, then, subject to the conditions
hereinabove stated, each such pDeclarant shall pay a pro rata
share of the aforesaid shortfall, such pro rata share to be based
on the number of Lots owned by each Declarant compared to the
total number of Lots owned by all Declarants,

Section 8. Date of Commencement of Annual Assessments.
The initial annual assessment shall commence on the £irst day of
the month following conveyance of the Common Area by Declarant to
the Association, and the second and each subsequent annual
assessment period shall correspond with the fiscal year of the
Association, The annual assessments shall be made due and
payable in twelve monthly installments per annum On such dates as
determined by the Board, provided that the first annual assess-
ment shall be adjusted according to the number of months in the
first annual assessment year. Any Owner purchasing a Lot between
installment due dates shall pay a pro rata share of the last
installment due.

Section 9. Effect of Nonpayment of Assessments;

Remedies of the Association. Any assessment not paid within ten
(10) days after the due date thereof shall bear interest from the
due date at the rate of eighteen percent (18%) per annum and the
Association may assess a monthly late charge thereon, The
Association may bring an action at law against the Owner per-
sonally obligated to pay the same, oOr foreclose the lien against
such Owner's Lot, and in the event a judgment is obtained, such
judgment shall include interest and late charges on the assess-

-10-
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ment, as above provided, and a reasonable attorney's fee to be
fixed by the court, together with the costs of the action. No
Owner may waive or otherwise escape liability for the assessments
provided for herein by non-use of the Common Area or abandonment
of his Lot.

Section 10. Working Fund. The Association or Declarant
shall require the first Owner of any Lot who purchases that Lot
from Declarant to make a non-refundable payment to the Associa-
tion in an amount equal to the greater of One Hundred Fifty
Dollars ($150.00) or two (2) times the monthly installment of the
maximum annual assessment (one-sixth of the maximum annual
assessment) against that Lot and in effect at the time of
conveyance of the Lot, which sum shall be held, without interest,
by the Association as a working fund. Said working fund shall be
collected and transferred to the Association at the time of
closing of the sale by Declarant of each Lot, as aforesaid, and
all such working funds shall be maintained in a segregated
account for the use and benefit of the Association. Such payment
to the working fund shall not relieve an Owner from making the
reqular payment of assessments as the same become due., Upon the
transfer of his Lot, an Owner shall be entitled to a credit from
his transferee for the aforesaid payment to working fund.

Section 1l. subordination of the Lien to Mortgages.
The lien of the assessments provide for herein, including
without limitation any fees, costs, late charges or interest
which may be levied by the Association in connection with unpaid
assessments, shall be subordinate to the 1lien of any First
Mortgage. Sale or transfer of any Lot shall not affect the liens
for said assessment charges except that sale or transfer of any
Lot pursuant to foreclosure of any such First Mortgage, or any
proceeding in lieu thereof, including deed in lieu of fore-
closure, shall extinguish the lien of such assessment charges
which became due prior to any such sale or transfer, or fore-
closure or any proceeding in lieu thereof, including deed in lieu
of foreclosure, provided, however, that any such delinquent
assessment charges, including {nterest, late charges, costs and
reasonable attorney's fees, which are extinguished as provided
herein, may be reallocated and assessed to all Lots as a common
expense. No such sale, transfer, foreclosure, or any proceeding
in lieu thereof, including deed in lieu of foreclosure, shall
relieve such Lot from 1liability for any assessment charges
thereafter becoming due, nor from the lien thereof:; provided,
however, that in the event of foreclosure of a First Mortgage or
the taking of a deed in lieu thereof, such First Mortgagee shall
not be liable for unpaid assessments or other charges which
accrue prior to the acquisition of title to the Lot in question
by such First Mortgagee.

-11-
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ARTICLE V
INSURANCE

Section 1. Insurance on Common Area. The Association
shall maintain insurance covering all 1Insurable improvements
located or constructed upon the Common Area. The Association
shall maintain the following types of insurance, to the extent
that such insurance is reasonably available, considering the
availability, cost and risk coverage provided by such insurance,
and the cost of said coverage shall be paid by the Association as
a common expense. Notwithstanding any of the specific insurance
requirements specified in this Article V, the Association may
also consider in determining the types and amount of insurance it
needs to obtain, the then-existing requirements of the Department
of Housing and Urban Development, the Veterans Administration,
the Federal National Mortgage Association and the Federal Home
Loan Mortgage Corporation, with respect to their insurance,
guaranty, or purchase of First Mortgages secured by real property
located within the Properties.

(a) A policy of property insurance covering all
insurable improvements located on the Common Area, except for
land, foundation, excavation and other matters normally excluded
from coverage, in an amount not less than necessary to comply
with any co-insurance percentage stipulated in the insurance
policy. Further, said policy shall contain a "Replacement Cost
Endorsement” providing that any claim will be settled on a full
replacement cost basis without deduction for depreciation, and
include an "Inflation Guard Endorsement” and an "Agreed Amount
Endorsement." The Association may also purchase a "Demolition
Endorsement," an "Increased Cost of Construction Endorsement,” a
"Contingent Liability from Operation of Building Laws Endorse-
ment," a "Vacancy Permit Endorsement" or the equivalent, and/or
coverage on personal property owned by the Association including
fixtures and building service equipment, furnishings and
supplies. Such insurance as maintained by the Association
pursuant to this subsection shall afford protection against at
least the following:

(1) loss or damage by fire and other perils
normally covered by the standard extended coverage
endorsement; and

(2) such other risks as shall customarily be
covered with respect to projects similar in construc-
tion, location and use including all perils normally
covered by the standard "all risk®"™ endorsement, where
such is available,

(b) A comprehensive policy of public 1liability
insurance covering all of the Common Area, insuring the Associa-
tion in an amount not less than $1,000,000,00 covering bodily

-12-
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ARTICLE V
INSURANCE

Section 1. Insurance on Common Area. The Association
shall maintain insurance covering all insurable improvements
jocated or constructed upon the Common Area. The Association
shall maintain the following types of insurance, to the extent
that such insurance is reasonably available, considering the
availability, cost and risk coverage provided by such insurance,
and the cost of said coverage shall be paid by the Association as
a common expense. Notwithstanding any of the specific insurance
requirements specified in this Article Vv, the Association may
also consider in determining the types and amount of insurance it
needs to obtain, the then-existing requirements of the Department
of Housing and Urban Development, the Veterans Administration,
the Federal National Mortgage Association and the Federal Home
Loan Mortgage Corporation, with respect to their insurance,
guaranty, or purchase of First Mortgages secured by real property
located within the Properties.

(a) A policy of property insurance covering all
insurable improvements located on the Common Area, except for
land, foundation, excavation and other matters normally excluded
from coveragde, in an amount not less than necessary to comply
with any co-insurance percentage stipulated in the insurance
policy. Further, said policy shall contain a "Replacement Cost
Endorsement" providing that any claim will be settled on a full
replacement cost basis without deduction for depreciation, and
include an "Inflation Guard Endorsement” and an "Agreed Amount
Endorsement."” The Association may also purchase a "Demolition
Endorsement," an "Increased Cost of Construction Endorsement," a
ncontingent Liability from Operation of Building Laws Endorse-
ment," a "Vacancy Permit Endorsement"” or the equivalent, and/or
coverage on personal property owned by the Association including
fixtures and building service equipment, furnishings and
supplies. Such insurance as maintained by the Association
pursuant to this subsection shall afford protection against at
least the following:

(1) loss or damage by fire and other perils
normally covered by the standard extended coverage
endorsement; and

(2) such other risks as shall customarily be
covered with respect to projects similar in construc-
tion, location and use fncluding all perils normally
covered by the standard "all risk" endorsement, where
such is available.

(b) A comprehensive policy of public liability

insurance covering all of the Common Area, insuring the Associa-
tion in an amount not less than $1,000,000,00 covering bodily
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injury, including death to persons, personal injury and property
damage liability arising out of a single occurrence. Such
coverage shall include, without limitation, legal 1liability of
the insureds for property damage, bodily injuries and dedtlis of
persons in connection with the operation, mairitenance ot use of
the Common Area, legal liability arisind out of lawsuits reldted
to employment contracts of the Association, and protection
against 1liability for non-owned and hired automobiles; such
coverage may also include, if applicable, comprehensive automo-
bile liability insurance, garagekeeper's liability, liability Eor
property of others, host liddor liability, water damade
liability, contractual liability, workmen's conpensation
insurance for employees of the Association, and such other risks
as shall customarily be required by private institutional
mortgage investors with respect to projects similar in construc-
tion, location and use.

(c) A policy providing comprehensive fidelity
coverage or fidelity bonds to protect ddainst dishonest acts on
the part of officers, directors, trustees and employees of the
Association and all others who handle or ate respotisible for
handling funds of the Association, if an amouit at ledst equal to
the estimated maximum of funds, includind malnterdnce reserves in
the custody of the Association at any qiven time; provided,
however, that such fidelity coverage or fidelity bonds shall not
be in 'an amount less than the dreater of three (3) months
aggregate assessments on all Lots, plus such reserve fund, or one
hundred and fifty percent (150%) of the Associatioil's estimated
annual operating expenses and reserves. such fidelity coverdge
or bonds shall meet the following requirements:

(1) all such fidelity coverage or bonds shall
name the Association as an obligee;

(2) such fidelity coverage or bonds shall
contain waivers of any defense based upon the exclusion
of persons who serve without compensation from any
definition of "employee" or similak expression.

In the event the Association has deledated some or all of its
responsibility for the handling of funds to a manading agent, the
Association may require the managing agent to purchase at its own
expense, a policy of fidelity insiraice or bonds which E£ully
complies with the provisions of this subparagraph (c)., . o

(@) If the Common Area, ot any Portion thereof, is
located within an area identified by the, Federal Emergency
Management Agency as having special £166d hazards, and £lodd
insurance coverage on the Cofmon Ared has been fiade available
under the National Flood Insurance Prograi, thei such a policy of
flood insurance on the Common Area in an amount at least edqual to
the lesser of:
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(1} the maximum covetdde available uhder the
National Flood insutdnce Prodram Edt all bulldinds ahd
other insurable propetty located within a desidhated
flood hazard drea; ot

(2§ one Hihdted getcbhk (1004) of cukteht
replacemenit cost of all bulldihds did dthet iHsiitdble
property located within a desidhated £lood hdzdtd
area.

(eJ in addition, ‘the Assoclatloh fidy obtdin
insurance against such otHek risks o 4 sitildk ot issimiiar
nature as it shall deem apptoptidte; ko the eokteht tHak such
coverage is teasonably dvailable; ificludiHd buk Het 1imited to
personial 1ldbility iisutahce ko protect diréctors aHd ckElcers of
bhe Association from personal 1labliity IH relakloh to thelt
duties and responsibilities ih actlhg 4s ditectors dHd oEElcets
on behalf of the Associatich and, LE dppropriate; coverdde fFor
loss ot damdde resultild From steah bollsr sdulpment ot alr
conditioning eduipmeht accldelits {H aht aflount  Hot 1lass than
$100,000.00 per accideiit pet locatich of Euch dreater afount ds
may be deemed ptildeiit by the Associdtion based on the ndture of
the property.

Sectioh 2. InsUrahce of tHe Skrlckures on_ Loks. fhe
Board of Directots otfEEEfKEESEYEEEﬁT?E*TTE'EEEEE“EEZTI'abha1h
and maintain at all times iHsUrdhce GE the type and kind herein-
after provided, to the exteitt that sich iHsiirdhce 18 reasonably
vailable, considerind the availabilliy, cost ahd risk coverade
provided by such insukahce; 4 bdllbg OF property insurahce
covering each TowiHome, except Ed¥ Jand, Eoundatiohy ekcavatlioh
and other items normally exclided Erdih covétdde, with an 4dmount
"ot less than that necessaty to cditply With any ¢d-insurance
percentage stipulated in the ihsuradce policy. ~Furkher, said
policy shall contain a nReplaceftetit cost Enddrsemant™ providing
that any claim will be settled off 4 EWll ke jacetent ‘cdst basis
vithout  deductioh Fot depreciatich, ahd ineiddifg an "inEiatioh
Guard Endorsement” and aw "hdyeed Aowdt EWdobaafiant.® he
Association may also pukrchase a "Baielitioh Endobsement, b an
nTncreased Cost of Constrlictioh Brdorseitent, ™ 2 Weontingent
Liability from Operation of BuildiWg Laus Endoreetment,® and/or 2
"Yacancy Petmit‘Ehdotqéﬂehk" of the aduivalent, such Insurange
as maintaited by the Adadciatlen pPurauant to this wectidh shall
afford protection against at ledst the Followingt

(&) Yoss ot -damage by  Eife and  other periie
ndgmally covered by the standard extiéwded coverdye ewdacrvefint!
an

(b) sich otwer yiuka s  shail susbanakily be
covered with Yespect td projects similar iw  conatructich,
location and \se;  iWcluding ALY perils Worthally covered by the
Standabd mall Yisk® ewdordemant, Where such i avallable.
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Section 3. General Provisions of 1Ingurance Policies.
ALl policies of insurance cattled by the Asgsoclation shall be
carried in blanket policy fotm naming the Association as insuted,
or its designee as trustee and attorney in fact for all Owners,
and each Owner shall be an insured person under such policies
with respect to liability arising out of ahy Owner's membership
in the Association. The policy or policies shall contain a
standard non-conttibutory First Mortdadee's clause in Eavor of
each First Mortgagee and a provision that it cahnot be cancelled
or materially altered by either the inhsuted or the ipr=-urance
company until thirty (30) days’ prior writteh notice theteof is
given to the insured and each First Mortdadee, insurer ot
guarantor of a First Mortdage on a tot. the Assoclation shall
Furnish a certified copy or duplicate oridinal of such policy or
renewal thereof, with proof of premium paymeht ahd a certificate
identifying the interest of the Owner in duestion, to any party
in interest, including First Mortdadees of tiots, upon treduest.
Aany such Owner's policy shall also cohtaih walvers of subroga-
tion., All such policies of insutahce shall cohtain a "Sever-
ability of Interest Endorsement,” which shall provide that the
insurance thereunder shall be invalidated or suspehded only with
respect to the interest of a patrticular Ownetr duilty of a breach
of warranty, act, omission, nedligence or non-compliance with any
provision of such policy, including payment of the insurance
premium applicable to that Owhet's lIhterest, ot who permits or
fails to prevent the happenind of anhy event whethet occurting
before or after a loss, which undetr the ptovisiohs of such policy
would otherwise invalidate ot suspend the ehtire policy, but the
insurance under any such policy as to the lhtetest of all other
insured Owners not guilty of any such act of omission shall hot
be invalidated or suspended and shall temain in Full force and
effect. Additiomally, all policlies shall contaln waivers of any
defense based on invalidity arising Erom any acts or neglect of
an Owner where such Owner is hot unhder the control of the
Association.

Section 4. Deductibles. No policy of insurance in
which the Association or its desighee is the beneficiary shall
include a deductible clause in anh amount dreatet than $500.00 or
1% of the face amount of the policy. Ahg loss Falling within the
deductible portion of such policy shall be borhe by the persoh ox
entity who is responsible For the repalr ahd faintenance of the
property which is damaged or destroyed. Ih the event of a joint
duty of repair and maintenance of the damaded or destroyed
property, then the deductible shall be borne by the Assocliatioh.
Notwithstanding the Eoregoing, aFter notice and hearind, the
Association may determine that a loss, either in the EForm of a
deductible to be paid by the Assoclation or an uninsured loss,
resulted from the act or hedlidence of an Owhek, Ppon said
determination by the Association ahy sald logs ok portion thereof
may be assessed to the Owner in question and the Association may
collect the amount from said Owner in the same mannher as any
annual assessment.
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Section 5. Insurance Trustee. The Association may
authorize a representative to act for Iit, including any trustee
or successor thereto, who shall have exclusive authority to
negotiate losses under any policy providing property or liability
insurance. Such insurance trustee shall act as attorney in fact
for the purpose of purchasing and maintaining insurance, includ-
ing: the collection and appropriate disposition of the proceeds
thereof; the negotiation of losses and execution of releases of
liability; the execution of all documents; and the performance of
all other acts necessary to accomplish such purpose. Said party
may also receive, hold or otherwise properly dispose of any
proceeds of insurance in trust for Owners and their First
Mortgagees as their interest may appear.

Section 6. Association Insurance as Primary Coverage.
If at the time of any loss under any policy which is in the name
of the Association, there is other insurance in the name of any
Owner and such Owner's policy covers the same property or loss,
or any portion thereof, which is covered by such Association
policy, such Association policy shall be primary insurance not
contributing with any of such other insurance. An Owner shall be
liable to the Association for the amount of any diminution of
insurance proceeds to the Association as a result of policies of
insurance of an Owner, and the Association may collect the amount
from said Owner in the same manner as any annual assessment. Any
such Owner's policy shall also contain waivers of subrogation.

Section 7. Acceptable Insurance Companies. Each hazard
insurance policy purchased by the Association must be written by
a hazard insurance carrier which has a current tating by Best's
Iinsurance Reports of B/VI or better, or a Einancial rating of
Class V provided it has a general policy holder's rating of at
least A, and is authorized by law to trahsact business within the
State of Colorado. The Association shall not obtain any policy
where {a) under the terms of the Insurance company's charter,
bylaws, or policy, contributions or assessments may be made
against the mortgagor or mortgagee's designee or (b) under the
terms of the carrier's charter, bylaws, ot policy, loss payments
are contingent upon action by the carrier's Board of birectors,
policy holders or members, or [c) the policy includes any
limiting clauses (other than insurance conditions) which could
prevent mortgagees o©or any Owner From collecting insurance
proceeds.

Section 8. Insurance to be Malntained by Owners.
Insurance coverage on the furnishings and other tems of personal
property belonging to an Owner and public liablility insurance
coverage upon each Lot shall be the responsibility of the Owner
thereof. Owners shall also obtaln such policies of title
insurance related to any sale of a Lot other than the purchase by
the initial Owner from the Declarant.

-16-
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Section 9. Annual Review of Insurance Policies. All
insurance policies carried by the Association shall be reviewed
at least annually by the Board of Directors of the Association to
ascertain that the coverage provided by such policies adequately
covers those risks insured by the Association. Prior to obtain-
ing any policy of fire insurance or renewal thereof, the Board of
Directors or the managing agent of the Association may obtain a
written appraisal from a duly qualified teal estate or insurance
appraiser, or other person knowledgeable as to replacement costs,
which appraiser shall reasonably estimate the full replacement
value of the improvements to the insured for the purpose of
determining the amount of insurance reqiiired pursuant to the
provisions of this Article. Any Flirst Mortgagee of a Lot shall
be furnished with a copy of such appraisal upon request.

ARTICLE VI
DAMAGE OR DESTRUCTION

Section 1. Damage to Common Area. In the event of
damage or destruction to all or a portion of the Common Atea due
to fire or other adversity or disaster, the insurance proceeds,
if sufficient to reconstruct ot tepair the damage, shall be
applied by the Association to such reconsttiiction and repait. If
the insurance proceeds with respect to such Common Atea damdge or
destruction are insufficient to repair and reconstruct the
damaged or destroyed Common Area, the Association shall present
to the Members a notice of a special adssessment for approval by
the membership in accordance with Article IV, Section 4 heteof.
If such assessment is approved, the Association shall levy such
assessment as provided in Article IV, Section 4 hereof, and
proceed to make such repairs or reconstruction. If such 4ssess-
ment is not approved, the insurance proceeds may be applied in
accordance with the wishes of the membership as expressed by the
written consent of seventy-five pekcent (75%) of the Owners other
than Declarant, except that the proceeds shall not be distributed
to the Owners, unless made jointly payable to Owners and the
First Mortgagees of their respective Lots, 1f any. Such special
assessment shall be due and payable as ptovided by resolution of
the Board of Directors, but not soonetr than sixty (60) days after
written notice thereof. The speclal dssessment provided for
herein shall be a debt of cach Ownetr aid a4 lien on his Lot and
the improvements thereon, and may be einfokced and collected in
the same manner as any assessment lien ptovided for in this
Declaration.

Section 2. Destruction of improvemeHts oh Lot. In the
event of damage or destruction to a Townhome due to fire ok otHer
adversity or disaster, the insurance proceeds shall be adjusted
with the Association and paid or payable to the Association as
trustee for the Owners, but to be held by the Associdtioil in
trust for Owners and First Mortgagdes as their interests may
appear. "Repair and Reconstruction"™ of any Townhome, as used in

-17-

—_——a 3 W e - T b ‘w.#;_-ﬂ_a_—-..... e s e - e

e Gus Ammnm - e



NMBBZZNMBQS

this Section 2, shall mean restoring the improvements to sub-
stantially the same condition in which they existed prior to such
damage or destruction, with each such Townhome having the same
houndaries as before.

(a) 1E such insurance proceeds are sufficient to
repair or reconstruct any damaged or destroyed Townhome, the
Association shall promptly authorize the necessary repair and
reconstruction work, and the insurance proceeds shall be applied
by the Association to defray the cost thereof.

(b) If the insurance policy covering the loss is a
policy of property insurance carried by the Association pursuant
to Article V, Section 2 of this Declaratlon and such insurance
proceeds are insufficient to repair or reconstruct any damaged or
destroyed Townhome, such damage or destruction shall be promptly
repaired and reconstructed by the Association, using the
insurance proceeds and the proceeds of a reconstruction assess-
ment levied as provided in Article iV, Section 6 hereof. The
reconstruction assessment provided for hereirn shall be a debt of
each Owner and a lien on such Owner's Lot ard the improvements
thereon, and shall be enforced &nd collected as ptovided in
Article IV hereof.

(c) 1f the insurance policy covering the loss is
not a policy of property insurance carried by the Association
pursuant to Article V, Section 2 of this Declaration and the
insurance proceeds are insufficient to repair or reconstruct any
damaged or destroyed Townhome, such damage or destruction shall
be promptly repaired and reconstructed using tHe 4dvailable
insurance proceeds and other personal funds of the Owner(s) of
the affected Lots.

ARTICLE VII
PARTY WALLS

Section 1. pefinition. For purposes of this Article
VII, "Party Wall" shall mean and refer to any wall which 1is part
of the original construction of the Towrnhomes, is placed on or
immediately adjacent to a Lot line, and which separdtes two
structures.

Section 2. General Rules of Law to Apply. To the extent
not inconsistent with the provisions of this Article, the general
rules of law regarding Party Walls and liability for property
damage due to negligence or willful acts or omissions shall apply
thereto.

Section 3. Sharing of Repair and Maintenance. The cost
of reasonable repair and maintenance Of a Party wall shall be
shared by the Owners who make use of the Party Wall in proportion
to such use,
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Section 4. Destruction by Fite ot Othet casualty. if a
Party Wall is destroyed ot damaged Sy Eire of othet casua*ty, any

Owner who has used the Party Wall may testote it, ahd If the
other Owners thereafter make use of tHe Party #all, they shall
contribute to the cost of testotdtloh theteof ih ptoportioh to
cuch use without prejudice, howevet, to the tidht of ahy sudch
Owners to call fot a latdet cohttibutioh fto the othets utidet
any rule of law tedatding 1iability Fot Hedlideht ot willful dcts
or omissions.

Section 5. WeatherprooEind. HNotwithstdhding ahy othet
provisioh of this Aftlcle, an Ownek who by His HedlideHt ot
willful act cadses a Party wWall to be exkposed to the eletiehits

shall bear the whole cost of EutHishihd tHe Hecessaty protection
against such elemernts.

sectionn 6. Ridht to contilbubion Ruts with band. The
right of any Owiet to “ontribution from any other owher utdet
this Article shall be dppUttendht ko afid ruh with the lahd ahd
shall pass to such Owilet's successdts ih title.

Section 7. Arbitration. iH the event of dhy dispute
arising concerning & Party Wall; Uhdet the provisiohd of this
Article, each party shall chooge ohe atbitrator, 4hd such
arbitrators shall choose ofie additichHal drbitrdtor, and the
decision shall be by a majority of ail the arbitrators. should
any party refuse to appoint aH arbitrdtor within 10 days after
written request therefor by an Owher, the Board of Birectors of
the Association shall select an atbitkator Eok the teFusing
party. The patties to the arbitration shall shake the costs
thereof, but each party shall pdy lts ouWh attorneys' Fees.

ARTICLE ViiX
EXTERIOR MAINTENANCE

Section 1. General. In additlon to maintenance Upoh
the Common Area, the Assoclatioh shall Provide exterior malnte-
nance upon the structures oF each Lot which 18 subject to
assessment hereunder, as follows:. paint, repalr, replacement and
care of roofs, gutters, dowhspouts, ekterlor Building surfdces,
fences, walks, and other eXxterloy iMpE ovethents, sich exterlot
maintenance shall not include winddws or othex d1ass s\Urfdces.

Section 2. Maintenance of Landscaping. 7The Assoclation
shall be responsible for the landscaping an haintenance of the
common Area and Lots, including havihg the grass, weeds, trees,
and vedetation cut and/or trikfied When Wecessary, except that
those portions of Lots which are efcldsed By a Fefice or other
structure shall be haintained by the Owner{(s) thereoE. No Owhey
shall, in whole or in part, change the landscaping of his Lot ok
any portion of the Coiffion Ared by the addition o rewoval ofF any
itefis thereon without the prior written approval of the Archi-
rectural Control Committee.
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Section 3. Access Easemeht. £ach tot shall be subject
to an easement in favor of the Assoclation (including its adents,
employees and contractors) fot petfotming maintenance as provided
in this Article Vitl dutihd reasonable hours after teasonable
notice to the Ownets ot occupahts of ahy affected tot, except
that in emergency situations entty upon a bot may be made at any
time, provided that the Owhets ot occupants of affected Lots
shall be warned of impending emetdency ehtty as eatly as |is
reasonably possible. The interlot of ahy residence located on a
Lot shall not be subject to such easethehts as ptovided for in
this Section.

Section 4. Owhet's Nefllgehce. Notwithstanding
anything to the conttary contaihe h this Article vit:, ih the
event that the need for maintehance ot tepalt of the Commoh Atea,
a Lot, ot any improvementls) locited theteoh, is caused by the
willful or nedlident act or omissloh of aHy Owhet; ot by the
willful ot nedligent act ot omissioh of any thembet of such
Owher's Eamily or by a duest ot iHvitee of such Ownet, the cost
of such repait ot maintenance shall be the personal obligatioh of
such Owner, and any costs, expenses and fees ihcurted by the
Association For such maihtenance ot tepalt shail be added to and
become part of the assesstient to which such Owhet's Lot |is
subject and shall become a 1llen adaitst such ownet's Lot as
provided in Article IV of this beclaration., A detettiihaktion of
the negligence or willFul act ot otiissioh of any Owhet or any
member Of an Owner's Family or a duest ot invitee of ahy Owner,
and the amount of the Owher's 1iability therefor, shall be
determined by the Association at a heatlhd aftet hotice to the
Owner, provided that any such detetmination which assidns
liability to any Owher pursuant to the tetms of this Sectioh may
be appealed by said Owner to a courk of law,

ARTICLE IR
RESTRICTIONS

Section 1. Geheral Plan. It is the intention of the
peclarant to establish and impose a deneral planh fot the improve-
ment, development, use and occupancy of the Properties, all
thereof in order to ehhance the valuve, desirability, ahd attrac-
tiveness of the Properties and subserve and promote the sale
thereof.

Section 2. Restrictions Imposed. The beclarant hereby
declares that all of the Properties shall be held and shall
henceforth be sold, conveyed, used, iproved, occupled, owhed,
resided upon, and hypothecated upoh; subject to the Following
provisions, conditions, 1limitatichs, restrictions, adreements,
and covenants, and subject Yo ‘those applicable provisiohs,
conditions, limitations, restrictions; adreements and cohvehants
contained in the Master Declaratioh;, as well as those contained
elsewhere in this Declaration.
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Section 3. Use of Common Area.

(a) No use shall be made of the Common Area which
will in any manner violate the statutes, rules, or requlations of
any governmental authority having 9jurisdiction over the Common
Area.

{(b) No Owner shall engage in any activity which
will temporarily or permanently deny free access to any part of
the Common Area to all Members, nor shall any Owner place any
structure whatsoever upon the Common Area.

(c} The use of the Common Area shall be subject to
such rules and regulations as may be adopted from time to time by
the Board of Directors of the Association.

{d}) No use shall ever be made of the Common Area
which will deny ingress and egress to those Owners having access
to Lots only over Common Area, ahd the tight of ingress and
egress to said Lots is hereby expressly granted.

Section 4. Architectural Conttol Committee Review. No
structure or any attachment to an existing structure, whether a
Townhome, garage, any other building, a tennis court, a swimming
pool, fences, walls, canopies, awnhings, toofs, exteriotr lighting
facilities, athletic facility, or other similar improvements or
attachments, shall be constructed \upoh the Ptoperties, no
alteration of the exteriot of a tesidence ot othet sttiuctute
shall be made, and no change in the final grade, hot the instal-
lation of any landscaping, shall be petformed, unless complete
plans and specifications therefot {said plans and specifications
to show exterior design, height, materials, color, location of
the structure or addition to the structure, plotted horizontally
and vertically, location and size of driveways, deneral plan of
landscaping, £fencing, walls, windbreaks ahd gtading plan) shall
have been Eirst submitted to and apptoved in writing by the
Architectural Control Committee, as more fully provided in the
Master Declaration,

Section 5. Lots to be Maintained. EBach Lot at all
times shall be kept in a clean, sightly, and wholesome cofidition.
No trash, litter, junk, boxes, contaihets, botties;, cans,
implements, machinery, lumbet, ot othet buildind materials shall
be permitted to remain exposed upon anhy Lot so that the same are
visible from any neighboring Lot, the Commoh Atea, ot any street,
except as necessary during the period of cohstructioh,

Section 6. No MNoxious of OEfehsive Activity. No
noxious or offensive activity shall be carried on upon any Lot
nor shall anything be done or placed on ahy hot which is or may

become a nuisance or cause embartrassfient, disturbance, or
annoyance to others,
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Section 7. Clotheslines and Storage. No c¢lotheslines,
dog runs, drying yards, service yards, wood piles, or storage
areas shall be so located on any Lot as to be visible from a
street and/or public view and/or from the Common Area.

ARTICLE X
FIRST MORTGAGEES

Section 1. Member and First Mortgagee Approval.
Subject to Article XI, Section 8(b) of this Declaration, but
notwithstanding any other provisions of this Declaration to the
contrary, the Association shall not:

(a) unless it has obtained the prior written
consent of at least sixty-seven percent (67%) of each class of
Members and sixty-seven percent (67%) of the First Mortgagees of
Lots (based upon one vote for each First Mortgage owned):

(1) by act or omission, change, waive, or
abandon any scheme of architectural control, or enforce-
ment thereof, as set forth in this Declaration, regard-
ing the design or maintenance of the Lots, improvements
thereon or the Common Area;

(2) fail to maintain full current replacement
cost fire and extended insurance ooverage on the Common
Area;

(3) use hazard insurance proceeds for Common
Area property losses for purposes other than to repair,
replace, or reconstruct such property;

(4) by act or omission, seek to abandon,
partition, subdivide, encumber, sell, or transfer any
common property owned, directly or indirectly, by the
Association for the benefit of the Ownetrs (excluding the
granting of permits, licenses ahd easements for public
utilities, roads, or other purposes reasonably necessaty
or useful for the proper maintenance or operation of the
Properties or the Association);

(5) change the method of detetmining the
obligations, assessments, dues, ot other charges which
may be levied against an Owner; ot

(6) terminate the legal status of the
Properties as a planned unit development, provided that
this subsection (6) shall not apply to amendments to
this Declaration, the Articles of 1Incorporation ot
Bylaws of the Association made as a result of destruc-
tion, damage or condemnation of the Properties or
improvements thereon:

-2 2=

——— —— v
v, T ol -t .- -



s 3822 v 403

(b) wunless it has obtained the prior written
conse of at least seventy-five percent (75%) of cach class of
Memb- ;, and fifty-one percent (51%) of the First Mortgagees of
Lot: based upon one vote for each First Mortgage owned):

(1) add or amend any material provisions of
this Declaration, the Articles of Incorporation or
Bylaws of the Association which establish, provide for,
govern or regulate any of the following, provided that
any First Mortgagee who receives a written request to
approve any additions or amendments to any of such
documents and who does not deliver or post to the
requesting party a negative response within thirty (30)
days after receipt of such a request shall be deemed to
have approved such request, and provided that such
additions or amendments shall not be considered material
if they are for the purpose of correcting technical
errors or for clarification only, and further provided
that this subsection (1) shall not apply to amendments
to this Declaration, the Articles of Incorpotation or
Bylaws of the Association made as a result of destruc-
tion, damage or condemnation of the Ptroperties or the
improvements thereon, or to a reallocation of interests
in the Common Area which might occur pursuant to any
plan of expansion or phased development contained in
this Declaration:

{A) voting;

(B) assessments, assessment liens or sub-
ordination of such liens:

(C) reserves for maintenance, repair and
replacement of those elements of the Common Area
which must be maintained, repaired or replaced on a
periodic basis;

(D) insurance, including but not limited to
fidelity bonds;

(E) rights to use of the Common Area;

(F) responsibility for maintenance and repair
of any portion of the Properties:

(G) expansion or contraction of the Prop-
erties or the addition, annexation or withdrawal of
property to or from the Properties;

(H} boundaries of any Lot;
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(1) 1interests in the Common Atea:;

(J) convertibility of Lots into Common Area
or of Common Area into Lots;

(K) leasing of Lots or dwellings constructed
thereon;

(L) imposition of any right of first refusal
or similar restriction on the right of any Owrdet to
sell, transfer or otHerwise cohvey his Lot:

(M) any provisions which are for the express
benefit of First Mortgagees, ot insurots ot
guarantors of First Mottgades; or

(2) effectuate ary decision to teiminate
professional management and dassume self-manadement of
the Association, when professional ildnddement Has
previously been reduited by ahy First Moktdadee of a Lot
or insuror or guarantor of such a First Mortdagde;

(c) unless it has obtained the prior written
consent of at least fifty-one percent (51%) of the First Mort-
gagees of Lots (based upon one vote for each First Mortgage
owned) :

(1) restore or repair the Properties, ok any
portion thereof, including but not limited to improve-
ments located thereon, after & partial condetination or
damage due to an insurable hdzakd, other than sub-
stantially in accotdance Wwith this Declaratidh and the
most recent plans and specifications for the Properties
and the construction of ifprovements thereon;

(2) terminate the ledal statids of ‘the
Properties after substantial destriction or a sub-
stantial taking in condemnation of the Propekrties.

Section 2. Notice of Action. Upon writteh redquest to
the Association, identifying the name and address of the First
Mortgagee or insuror or guarantor of the First Mortdage and the
residence address of the property which ig sUbject td such First
Mortgage, each such First Mortgddee ©of a Lot, ok fnsukor or
guarantor of such a First Mortgdage, shall Be entitled to timely
written notice of:

(A) any condemnation 1loss or casWalty loss which
affects a material portion of the Prdperties dr ahy Lot s\ibject
to a First Mortgage held, insired o Juarantéeed by such First
Mortgagee, insuror or guarantor of A First Mortgade;

-3}




oo 3822 pen 403

(B) any delinquency in the payment of assessments
or charges owed to the Assoclatioh by the Owtier of the Lot
subject to a First Mortgage held, insured or guaranteed by such
First Mortgagee, insuror of guarantot, ot afly default by stch
Owner in any obligation under the bDeclaratlon, Atrticles of
Incorporation or Bylaws of the Association and the Boatd of
Directors of the Association has actual knowledde of stch
default, when such delinquency and/or defauilt remaihs unciited for
a period of sixty {60) days:

(c) any lapse, cancellation or tatetial todifica-
tion of any insurance policy ok fidelity bond maintained by the
Association;

(D) any proposed actlon which would reduire the
consent of a specified percentage of First Mortdadees as provided
in this Article X.

Section 3. Audit. At any tlme after that date ont which
the Properties has been expanhded, pursuant to Article XI, Sectlon
6 hereof, to include fifty (50) ok more Lots, the Assoclatioh
shall provide an audited finahcial statement Eor the immediately
preceding fiscal year, free of charde to the party so redquesting,
to any First Mortgagee of a Lot, or any insutor ot duarantor of
such a First Mortgage, within a reasonable time after wrlitten
request therefor by any such party. So lohg as the Propekties
includes less than fifty (50) Lots, Fifty-ohe percent (51%) ok
more of the First Mortgagees of Lots shall be entitled to have
such an audited financial statement prepared at thelr expetse 84
one is not otherwise available.

Section 4. Association Books and Records. The Associa-
tion shall make available to Owners, First Mottgagees of Lots,
and insurors or guarantors of any such Flrst Mortgage, current
copies of thir Declarationm, and the Artlcles of ficorporation,
Bylaws, rules and regulations, books, Yecords and Financial
statements of the Association. navailable® shall mean available
for inspection, upon request, during hormal weekday busivess
hours or under other reasonable clrcumstances.

ARTICLE XI
GENERAL PROVISIONS

Section 1. Enforcement. EnEorcettent of the covenants,
conditions, restrictions, easements, reservations, ridhts-of-way,
liens, charges and other provisions contained in this Declara-
tion, the Articles of Incorporation or Bylaws of the Agsocliatlon,
as amended, shall be by any proceeding at law or In edquity
against any person oxr persons, including without Limitation the
Association, violating ox attetpting ‘o violate any shch
provision, to enjoin or Yyestrain such violation or attehpted
violation or to recover dahages, or both, and the Association and
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any aggrieved Owner shall have the tight to ihstitute; maintain
and/or prosecute any such ptoceedindg; ih any such action Ehe
prevailing party shall be entitled to recover its costs and
reasonable attorneys' fees incurred putsuaht thereto. failute by
the Assoclation or any Owner to etfotce any covenaht ot
restriction hetein contained shall in ho event be deemed a waiver
of the right to do so theteafter.

Section 2, Sevetability. thvalldation of any of these
covenants or restrictTons by judgmett ot court ordet shaili iH no
way affect or 1limit any other provisioHs which shall tremain in
full force and effect.

Section 3. cConstruction ahd Maintehatice Easement. tf
any portion of ahy exterlor wall of a residence 1Is situated
within five feet of any 4djolhing tot 1ine, a vaiid edsement
shall and does exist, five feet ih width aloHd the adjoiningd Lot
and adjacent to the said Lot 1ine, which edsemenit may be used For
the purpose of construction, teconstruction, malhtenahce and
repair of said exterjior wall of a tesidence that is situated
within five feet from the heatest poiht ofF sald easement.

Section 4. Utilities. tHete 1is heteby credted a
blanket easement upon, actoss, over ahd Uhdet the Properties for
utilities and the installatioH, tepldcefeftt, repait aHd mainte-
nance of utilities, including but Hot limited to water, sewer,
gas, telephone, electricity and master ‘television attenna
systems, if any, provided that said blatket easement shail not
extend upon, across, ovet or uhdet dHy structuke idcated oH any
Lot. By virtue of this blanket edsemelt, it shall be expressiy
permissible to erect and maintalnh the necessary Facliities,
equipment and appurtenances on the Pkdperties d4nd to aFEix,
repair, and maintain water and sewer plpes; das, electric,
telephone and television wires, circuits, conduits and meters.
In the event any utility or duasi-utility compahy Furnishing a
service covered by the general easement created hereih reduests a
specific easement by separate recordable docutenlt, Declarant
reserves and is hereby given the right and authority to drant
such easement upon, across, over or under any pakrt or all of the
Common Area without conflicting with the terths Wereof, provided,
however, that such right and authority shall cedse and deterthine
upon conveyance by Declarant of tHe last Lot Yo bthe Elrst
purchaser thereof (other than Beclaraht).

Section 5. conflict ¢fF Provisidns. Ih cdse oF any
conflict between this Declaration, the Articles of Ifcorporatioh
or Bylaws of the Associatioh;, this Declaration shiall contrdl:. iIn
case of any conflict betweeh the Articles ©F Incorporativh and
the Bylaws of the Associatioh, the Articles d¥F INcorporation
shall control. 1In case of any conflict bBetweehn this Pewlaratiown,
the Articles of Incorporation or Bylaws of the Assocliativn, and
the Master Declaration, Articles ¢F Incorporation and/or Bylaws
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of the Master Associatlion, the Master Declaration, Articles of
Incorporation or Bylaws of the Master Assoclation, as appro-
priate, shall control.

Section 6. Annexation. Additional residential property
and/or Common Area may be annexed with the consent of two-thirds
of each class of Members, Notwithstanding the fotegoing, the
Declarant may annex additional tesidential ptoperty and Common
Area within the lands described on Exhibit C attached hereto and
incorporated herein by this teferehce; until five (5) yeats after
the date of recording of this Declaration in the office of the
Clerk and Recorder of Arapahoe Couhty, Colotado, without consent
of the individual Owners, subject to a detetminhation by the
Federal Housing Administration of the #.S. bepdtrtment of Housing
and Urban Development or the Vetetans Administrationh that the
annexation is in accord with the deneral plan hetetofote approved
by them. Each such annexation shall be eftected, 1f at all, by
recording an annexation of additional land in the Office of the
Clerk and Recorder of the County of Arapahoe, Colotrado; which
document shall provide for annexation to this Declatation of the
property described in such annexatioh of additionhal lahd, and may
include such other provisions as deemed approptiate by the
Declarant. All provisions of this beclaration, ihncludihg but not
limited to those provisions redatdind obligdatiohs to pay assess-
ments to the Association and any tight to cast votes as Members,
shall apply to annexed propetty immediately upoh recotding an
annexation of additional lahd with respect thereto, as afotesaid.
Prior to transferring ownership of the Eirst Lot conveyed in the
Properties and in any propetrty which ls annexed by Declatant
pursuant to this Section 6, Declarant shall convey the Common
Area contained in the Properties or in such ahnhexed propetty, as
applicable, to the Association.

Section 7. Condemnation. Ih the event proceedings are
initiated by any government or agency thereof, seekihg to take by
condemnation or the power of eminent domain the Common Area, any
part thereof or any interest therein, any improvement thereon, or
any interest therein, the Association shall give prompt hotice
thereof, including a description of the part of or ihterest in
the Common Area or improvement thereon sought to be so condemned,
to all Members. The Association shall have £ull power and
authority to defend in said proceedinds, and to represent the
Owners in any negotiations, settlements and agreements with a
condemning authority For acquisition of the Common Area, any part
thereof, or any interest thereih, and each Owner hereby appoinhts
the Association as his attorney-in-fact For such purposes. Any
award or proceeds of settlement shall be payable to the Associa-
tion for the use and benefit of the Membetrs and their mortgagees
as their interest may appeart.

(a) In the event that all the Common Area is taken
or condemned, or sold or otherwise disposed of, in lieu of or in
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avoidance thereof, any award or settlement shall be apportioned
by the Association on a reasonable basis as the Association
determines to be equitable in the clrcumstances, or as determined
by judicial decree. 1f the allocation of condemnation award is
already established in the negotiations, judiclial decree, or
otherwise, then in allocating the condemnation award the Associa-
tion shall employ such allocation to the extent that it is
relevant and applicable.

(b) In the event that less than the entire Common
Area is taken or condemned or sold or otherwise disposed of in
lieu of or in avoidance thereof, the condemnation award shall
first be applied by the Association to the rebuilding and
replacement of those improvements on the Commoh Area damaged or
taken by the condemning public authority, unless seventy-five
percent (75%) of the Owners and seventy-five percent (75%) of the
First Mortgagees of Lots (based upon one vote for each First
Mortgage held) agree otherwise, Any surplus of the award or
other portion thereof not used for rebiilding ahd replacement
shall be distributed by the Associatioh oh the same basis as
indicated in subparagraph (a) of this Section 7. No provision of
the Declaration or any other document relatindg to the Properties
shall be deemed to give an Owhet ot anhy other patty priority over
the rights of a First Mortgagee, pursuaht to a First Mortdage, in
the case of a distribution to any Owner of insurance proceeds or
condemnation award for losses to or taking of Lots or Common Area
or both.

Section 8. Duration, Revocatioh, and Amendment.

(a) Each and every provisioh of this bDeclaration
shall run with and bind the land for a term of twenty (20) years
from the date of recording of this Declaration, after which time
this Declaration shall be automatically extehded for successive
periods of ten (10) years each., Except as provided in Article X
hereof, this Declaration may be amended duting the Eirst twenty
(20) year period, and during subsequent extensions thereof, by
any instrument approved in writing by not less than f£ifty-one
percent (51%) of the Members of each class. Such amendment shall
be effective when duly recorded in Atrapahoe County, Colorado;
provided, however, that any amendment must comply with the
statutes of Colorado and the resolutions ahd ordinances of the
City of Aurora, Colorado, ot of any sUccesdor dovetnmehtal entity
having jurisdiction over the Properties, in existetice at the tine
such amendment becomes eEfective.

(b) Notwithstanding ahything to the contrary
contained in this Declaration, if Declarant shall determine that
any amendments to this Declaration or any amendments to the
Articles of Incorporation or Bylaws of the Assoclation shall be
necessary in order for existing or Euture mortgages, deeds of
trust or other security instruments to be acceptable to the
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Veterans Administration, the Federal Housing Administration of
the U.S. Department of Housing and Urban Development, the Federal
National Mortgage Association or the Federal Home Loan Mortgage
Corporation, then, subject to the following sentence of this
Section, Declarant shall have and hereby specifically reserves
the right and power to make and execute any such amendments
without obtaining the approval of any Owners or First Mortgagees,
Each such amendment of this Declaration or of the Articles of
Incorporation or Bylaws shall be made, if at all, by Declarant
prior to termination of the Class B membership as provided in
Article 1III, Section 2 of this Declaration; and each such
amendment must contain thereon the written approval of the
Veterans Administration or the Federal Housing Administration of
the U.S. Department of Housing and Urban Development.

Section 9. Registration by Owner of Mailing Address.
Each Owner shall register his mailing address with the Associa-
tion, and except for monthly statements and other routine
notices, all other notices or demands intended to be served upon
an Owner shall be sent by either registered or certified mail,
postage prepaid, addressed in the name of the Owner at such
registered mailing address. All notices, demands, or other
notices intended to be served upon the Board of Directors of the
Association or the Association shall be sent by certified mail,
postage prepaid, to 2260 South Xanadu Way, Aurora, Colorado,
until such address is changed by the Association.

Section 10. FHA/VA Approval. As long as there is a
Class B membership, the following actions shall require the prior
approval of the Federal Housing Administration or the Veterans
Administration: annexation of additional properties, dedication

of Common Area, and amendment of this Declaration.

Section 11. Dedication of Common Area. Declarant in
recording this Declaration of Covenants, Conditions and Restric-
tions has designated certain areas of 1land as Common Area
intended for the common use and enjoyment of Owners for recrea-
tion and other related activities. The Common Area is not
dedicated hereby for use by the general public but is dedicated
to the common use and enjoyment of the Owners, as more fully
provided in this Declaration of Covenants, Conditions and
Restrictions.
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IN WITNESS WHEREOF, the undersigned, being the Declarant
erein, has hereunto set its hand and seal as of the day and year
first above written,

MEMPHIS DEVELOPMENT
CORPORATION, a Colorado
Cotrpotation

(SEAL)

ATTEST: .
\.v':'}ﬂ{‘f(-fﬁﬁzL:\

Title: "’a_::zé? /’.;//"'/:317(;‘(67‘,"

STATE OF COLORADO )
) ss.
COUNTY OF ARAPAHOE )

4 The foregoing instrument was ackrnowledged before fie this
/77 day of Mieer » 1943 by (hrists pler S. Direheir

as 2q. V P. and é'@% Y. eZlvain
as  y M. Produzd on of MEMPHES DEVELOPMENT CORPORATION.

WITNESS my hand and official seal.

My commission expires: %Ay .2,/, /9F 7

fazy, o
Notary Pu c . o
Addieslsz 2245 & Wﬂéa,*%d

' FLor¢
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YIIO -
DECLARATION OF COVENALTS, COMDITIONS AND RESTRICTINNS
OF
AMERICEHA TOMHHOMES

Phase I, Americana Townhomes:

A tract of land in the Americana Subdivisioh, Filing Mo. 1, City
of Aurora, County of Arapahoe, Stateof Colorado, more
particularly described as follows:

Beginning at the Southeast Cother of said Americanha Subdivision;
thence M 85°41'33" W, a distahce of 322.97 feet; thence N 04°18'
27" E, a distance of 52.00 feet to a point on a cutve to the right,
having a radius of 97.00 feet, an arc length of 42.32 feet, and a
central angle of 25°00'00": thehce N 29°18'27" E, a distance of
113.18 feet to a point on a curve to the left, havinc a radius of
141.00 feet, an arc length of 187.02 feet, ahd a cehtral angle of
76°00'00"; thence N 43°18'27" E, a distance of 6.93 feet; thence

S 34°47'20" E, a distance of 476.90 feet to the point of bedinning,




EXKIBIT B
TO
DECLARATION OF COVEUANTS, COMDITIONS AND RESTRICTIOMS
OF

MMERICANA TOWNHOMES %UKBSZZ ,-,,,,-;412

fhase I Common Area, Americana Townhomes

tract of land in the Americana Subdivision, Filing Mo. 1, City
of Aurora, County of Arapahoe, State of Colorado, more
rarticularly described as follows:

8eginning at the Southeast Corner of said Americana Subdivision:
thence ¥ 85°41'33" W, a distance of 322.97 feet: thence N 04°18°
" E, a distance of 52.00 feet to a point on a curve to the right,
naving a radius of 27.00 £eet, an arc length of 42.32 feet, and a
zentral angle of 25°00'00"; thence M 29°18'27" E, a distance of
113.18 feet to a point on a curve to the left, havinc a radius of
141.00 feet, an arc length of 187.02 feet, and a central angle of .
76°00'00"; thence N 43°18'27" E, a distance of 6.93 feet: thence

S 34°47'20" E, a distance of 476.90 feet to the point of beginning,

ELCEPTIIIG RAiID EXCLUDING:

Lots 21 through 38, inclusive, Americana Subdivision Filing No. 1,
County of Arapahoe, 3tate of Colorado.
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DECLAPATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
AMERICANA TOWNHOIIES

A parcei of land located in the north half of Sectic.. 17,
Township 4 South, Rance 66 West of the 6th Principal Meridian,
City of Aurora, County of Arapahoe, State 0f Colorado, more
particularly described as follows:

Beginning at the Northeast corner of the Northwest guarter of
said Section 17; Thence South 34°47'20" East, a distance of
1855.97 feet to a point on the Mortherly right-of-way line of
East Alameda Avenue; Thence Westerly along said right-of-way
line the following two (2) courses and distances: (1) North
85°41'33" West, a distance of 577.97 feet to a point of curve;
(2) along said curve to the right having a central angle of
05°05'30", a radius of 3945.00 feet; and an arc length of

350.58 feet; Thence North 09°23'57" East; a distance of 277.73
feet: Thence Morth 00°00'00" East; a distance of 121.27 feet;
Thence South 74°00'00" West, a distance of 75.00 feet: Thence
North 16°00'00" West, a distance of 25.00 feet:; Thence South
74°00'00" West, a distance of 76.68 feet; Thence North 12°51'13"
East, a distance of 200.00 feet: Thence North 00°00'J0" East, a
distance of 368.10 feet; Thence North 34°47'20" West, a distance
of 132.48 feet: Thence North 55°12'40" East; a distance of 100.00
¢eet: Thence Horth 34°47'20" West; a distance of 160.00 feet;
Thence North 03°41'06" East; a distance of 201.57 feet to the
POINT OF BEGIMNNING,

EXCEPTING AND EXCLUDING:

Beginning at the Southeast Corner cf said Americana Subdivision:
thence M 85°41'33" W, a distance of 322.97 feet:; thence N 04°18'
7“_£, a distance of 532.00 feet to a point on a curve to the right,
havinc a racius of 97.00 feet, an arc length of 42.32 feet, ané a
central ancle of 25°00'00"; thence N 29°18127" £, a distance of
112.18 feet to a point on a curve to the left, having a radius of
141.00 feet, an arc length of 187.02 feet; and a central angle of
76°00'00"; thence N 43°18'27" E, a distance of 6.93 feet: thence
S 34°47'20" E, a distance of 475.90 feet to the point of bedinring,
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